
 
HIGH COURT FORM NO.(J) 2 

HEADING OF JUDGMENT ON ORIGINAL APPEAL 
 

IN THE COURT OF THE CIVIL JUDGE, SONITPUR, 
TEZPUR 

Present: Dr. C. Khanikar 
Civil Judge 

   Sonitpur, Tezpur 
 

28th June’ 2022 

      TITLE APPEAL NO. 04/2021 

       
    M/S JAIN DIGITAL LAB 

Having its registered office and principal 
place of business at Main Road, Tezpur 
Town, PO & PS- Tezpur, Mouza- 
Mahabhairab, District- Sonitpur, Assam 
Represented by –  

  
    SRI SUMER MALL BAID 
   S/o Late Ghevar Chand Bain 
    of N. C. Road, Tezpur Town,  
    PO & PS- Tezpur, 
    District- Sonitpur, Assam  
      
       ----- Appellant/Plaintiff 

 
  -Versus- 

 
   SRI PRAKASH CHAND BOTHRA (HUF) 
   represented by its Karta, Sri Prakash  
    Chand Bothra,  
    S/o Late Dhanraj Bothra of Main Road, 
    Tezpur Town, Ward No.9 
    Mouza - Mahabhairab 
    PO & PS- Tezpur, 
    District- Sonitpur, Assam  
     
     ------ Respondent / Defendant 
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   1)   SMT. CHANDRAKANTA BOTHRA 
   W/o Sri Prakash Chand Bothra 
    At present, resident of Opposite Nehru  
    Maidan, Tezpur Town   
    PO & PS- Tezpur, 
    Mouza - Mahabhairab 
    District- Sonitpur, Assam  
    (2)   SMT. SARITA BOTHRA 
   W/o Sri Chandanmal Bothra 
    Resident of Main Road, Dhekiajuli   
    District- Sonitpur  
     
   ------ Proforma Respondents / Proforma  
     Defendants 
 

 This appeal has been preferred  u/Sec. 
96 and U/O-XLI Rule (I) of CPC, against 
the order dated 26-10-2021 passed by 
the learned Munsiff, No.1, Tezpur, in 
Title Suit No.19 of 2016, rejecting the 
plaint, and came up for final hearing on 
04-06-2022 in presence of following 
Advocates:-  
 

Learned Advocate appearing for the Appellant : -Mr. Nilakshya Sarma 
 
Learned Advocate appearing for the Respondents : Mr. G. Choudhury 

 

And having stood for consideration to this day, the Court 

delivered the following Judgment:- 
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J U D G M E N T 

1. This appeal is preferred against the order dated 

26/10/2021 passed by ld. Munsiff No.1, Tezpur in TS 

No.19/2016. 

2. Before I go into the grounds of appeal, I would 

precisely refer here to the case of both the parties in the 

afore-mentioned Title Suit.  

 

3. The case of the plaintiff, in brief, is that the 

defendant Sri Prakash Chandra Bothra let out the 

schedule suit room measuring 10 feet x 15 feet with 

steel shutter door situated at Ward No.9 of Tezpur 

Town to the plaintiff M/s Jain Digital Lab, a partnership 

firm, wef 01/07/2007, at a monthly rent of Rs.7,100/-, 

for carrying its business in the name and style of “M/s 

Jain Digital Lab”, which was registered vide registered 

Deed of Partnership dated 21/07/2007, registered on 

14/03/2007, in the office of the Sub-Registrar, Tezpur. 

The said tenancy agreement was entered by executing 

a Deed of Agreement for tenancy dated 01/01/2007 and 

the agreement was signed by the landlord Sri Prakash 

Chandra Bothra and, on behalf of the firm M/s Jain 
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Digital Lab, by its partner Sri Sumer Mall Baid. On and 

from 21/01/2007, the plaintiff and the Proforma 

defendants being the partners of M/s Jain Digital Lab 

are carrying their business in the said tenanted 

premises. Initially, the tenancy was for 3 years wef 

01/01/2007 with a renewal clause of tenancy after 

expiration of 3 years. After expiration of 3 years of 

tenancy on 31/12/2010, the tenancy continued till the 

month of January/2016 and part of February/2016 as 

per verbal mutual agreement and the plaintiff as tenant 

continued to pay monthly rent @ Rs.7100/-. Though the 

plaintiff and Proforma defendants were paying the rent 

within due time, the defendant during the first week of 

January/2016 most illegally and wrongfully threatened 

the plaintiff and Proforma defendants to evict forcefully 

from the tenanted room without any just cause and 

ultimately the defendant in collusion with Proforma 

defendant No.1, illegally and wrongfully put his lock 

over the lock of the plaintiff on the steel shutter door of 

the tenanted shop premises on 08/01/2016 and thereby 

abstained the plaintiff illegally from carrying on its 

business in the suit premises. Hence, the plaintiff filed 

the suit for declaration that the Plaintiff and Proforma 
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defendants are subsisting tenants under the defendant 

in the suit room with consequential relief of mandatory 

injunction to break open the lock along with the cost 

and other reliefs.      

   

4. The defendant and Proforma defendants appeared 

and contested the suit by filing WS and denied the 

claims of the plaintiff as false, bad for non-joinder of 

necessary parties, barred by law, there is no cause of 

action and the plaint is liable to be rejected. According 

to defendant, no suit can be instituted in the name of a 

partnership firm without being the firm properly 

registered as per the provisions of Indian Partnership 

Act. Mere registration of a Deed of Partnership does not 

confer any right to sue in the name of a partnership 

firm. The defendant has submitted that the suit of the 

plaintiff is hit by Section 69 of the Indian Partnership 

Act. The defendant has further stated that no plea of 

the plaintiff regarding payment of monthly rent shall be 

valid without proper and valid rent receipts from the 

landlord. The Proforma defendant No.1 has submitted 

that according to Order XXX r.(1) of CPC any two or 

more partners of a partnership firm may sue or be sued 
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in the name of the firm. Thus, this is a suit not only 

barred by Section 69 of the Indian Partnership Act but 

also barred by Order XXX r.(1) of the CPC. The 

defendant has categorically denied all the allegations 

made by the plaintiff against the defendant and 

submitted that there is no cause of action and prayed 

for dismissing the suit with compensatory cost.  

 

5. Thereafter, the suit was dismissed vide order dated 

26/10/2021 on petition Nos. 916/21 and 917/21 filed by 

the defendant and the Proforma defendant No.1 

respectively u/O VII R.11 of CPC.  

 
6. Having been highly aggrieved by the said order dated 

26/10/2021, the plaintiff preferred this appeal on the 

ground enumerated in the Memorandum of Appeal, 

such as, the suit of the plaintiff is not based on contract 

but the plaintiff sought relief against the defendant 

under common law and as such Section 69 of the 

Partnership Act has no application, suit is not related to 

the business of the partnership firm. The appellant has 

stated that the suit was dismissed by the ld. trial court 

as barred by law u/s 69 of the Indian Partnership Act, 
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but this bar here is a mixed question of law and facts. 

Hence the petition cannot be rejected without allowing 

the parties to lead evidence as this involves questions of 

fact. It ia also submitted that as the plaint is signed and 

verified by one of the partners, it is not barred under 

Order XXX r. 1 and 2 of CPC also.  

 
7.  Having considered the ground arisen in the 

Memorandum of Appeal, I have formulated the following 

point for determination in this appeal : 

Point for determination :  

 

 Whether the order dated 26-10-2021 passed by 

the ld. trail court is just and proper or needs any 

interference in this appeal?   

 

DECISION AND REASONS THEREOF 

 

8.   I have heard argument advanced by the ld. counsel 

appearing for both the sides and accordingly examined 

the entire materials on record for arriving at a just 

decision in the case.  
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9. Ld. Counsel appearing for the appellant has 

submitted that while passing the impugned order dated 

26-10-2021, ld. trial court has failed to consider that, in 

the suit, the plaintiff/appellant has prayed for a 

protection of the tenancy right only which is a right 

claimed under common law of the land. The plaintiff has 

not prayed for any right arising out of a contract relating 

to the business of the partnership firm. Therefore, Sec. 

69 of the Partnership Act is not a bar in the suit of the 

plaintiff/appellant. On the other hand, ld counsel for the 

respondent and proforma respondent have stated that 

the tenancy agreement between the plaintiff and the 

respondent was also a contract and as the plaintiff firm 

is not a registered firm, the suit of the plaintiff is barred 

by Sec.69 of the Indian Partnership Act, 1932.  

 
10. Sec. 69 of the Indian Partnership Act, reads as -   

 
(1) No suit to enforce a right arising from a contract or 
conferred by this Act shall be instituted in any court by 
or on behalf of any person suing as a partner in a firm 
against the firm or any person alleged to be or to have 
been a partner in the firm unless the firm is registered 
and the person suing is or has been shown in the 
Register of Firms as a partner in the firm. 
 
(2) No suit to enforce a right arising from a contract 
shall be instituted in any Court by or on behalf of a firm 

https://indiankanoon.org/doc/436035/
https://indiankanoon.org/doc/1138326/
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against any third party unless the firm is registered and 
the persons suing are or have been shown in the 
Register of Firms as partners in the firm. 

 
11. In the present appeal, the relevant part of the 

Sec.69 of the Indian Partnership Act is Sec.69 (2). From 

perusal of the Sec.69 (2) of the Indian Partnership Act, 

it appears that the essential ingredients of the sub-

section (2) are : 

 
(a) The concerned partnership firm must be 

an unregistered one or person suing is 
not shown in the Register of Firms as a 
partner of a registered firm ;  

(b) Suit must be by the unregistered firm or 
partner (unregistered) against a third 
party ;  

(c) The suit must be for enforcement for a 
right arising from a contract of the firm 
with such third party.  

 
12. In the present case, it is seen that the plaintiff 

in the plaint has stated that the plaintiff firm M/s Jain 

Digital Lab is carrying its business with 3 partners under 

the Deed of Partnership dated 21-01-2007, registered 

on 14-03-2007, in the office of the Sub-Register at 

Tezpur. However, this is not the proper procedure for 

registration of plaintiff firm. Apart from that, nothing is 

found in the record to the effect that plaintiff firm is a 
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registered firm as per the provision of Indian 

Partnership Act. Hence, from the materials available in 

the CR, it is seen that the plaintiff firm is not a 

registered firm. Thus the First ingredient of Sec.69 (2) 

of the Indian Partnership Act is fulfilled in this case.  

 

13. In this case, the plaintiff which is an 

unregistered firm has filed this suit against a third party 

Prakash Chand Bothra, who is not a partner to the firm 

M/S Jain Digital Lab. Thus, the Second essential is also 

not a dispute.  

 
14. Now, it is to be decided where the suit filed by 

the plaintiff is for enforcement of a right arising from a 

contract of the firm with Prakash Chand Bothra. To 

decide this matter, we need to see what is the meaning 

of the term “right arising from a contract of the 

firm”.  

 
15. Ld counsel for the appellant in this respect has 

submitted 4 decisions of the Hon’ble Supreme Court as 

well as some other High Courts, viz :    

(i) Shiv Developers through its Partner 



 

11 

 

 

Sunibhai Somabhai Ajmeri –vs- Aksharay 

Developers & ors : 2022 Legal Eagle (SC) 101, 

wherein it is held that, if the subject of the suit is not 

related to the business of the firm, it is not barred 

u/s 69 of the Indian Partnership Act. In the said case, 

the, transaction in question was not the one entered 

into by the plaintiff firm during the course of its 

business i.e. the business of building construction. 

The said transaction was an independent transaction 

of sale, of the firm’s share in the suit property, to the 

defendants. Thus, Hon’ble Supreme Court has held 

that the subject of that suit cannot be said to be one 

for enforcement of right arising from a contract, 

rather the subject of the suit is clearly the one where 

the plaintiff seeks remedies under common law with 

the allegations of fraud and misappropriation and 

also prays for the statutory rights of injunction and 

declaration in terms of provisions of Specific Relief 

Act and  Transfer  of  Property  Act.  Therefore,  the 
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(ii)  bar u/s 69 of the Indian Partnership Act, 1932, 

does not apply in such matter.   

    

16. Learned counsel for the appellant has also cited 

the decision of Hon’ble Supreme Court in Raptakos 

Brett and Company Limited –vs- Ganesh 

Propertys : 1998 Legal Eagle (SC) 900, wherein it 

is held that, suit by unregistered firm against lease for 

possession has no bar u/s 69 (2) of Indian Partnership 

Act. Hon’ble Supreme Court has clearly stated that, 

    when the plaint in addition to breach of 
covenant of lease made a reference to right of 
the plaintiff to get possession under the law of 
the land, the plaintiff was seeking enforcement 
of its legal right to possession against the 
erstwhile lessee flowing from the provisions of 
Section 108 (g) r/w Section 1  I (a) of the 
Transfer of Property Act which in turn also 
sought to enforce the corresponding statutory 
obligation of the defendant under the very 
same statutory provisions. So far as this part of 
the cause of action is concerned it stands 
completely outside the sweep of section 69, 
Sub-Section (2) of the Partnership Act. The 
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cause of action based on the law of the land, 
namely, Transfer of Property Act whereunder 
the plaintiff had sought to enforce its statutory 
right under Section 108 (q) read with Section 
11 1(a) of the Transfer of Property Act had 
nothing to do with the earlier contract which 
had stood determined by efflux of time.   

 
17. The appellant has also cited one decision of 

Karnataka and other High Courts, viz :(i)  M/s. Yessay 

Foodoils and Ors –vs- P.a. Moosa : 2008 Legal 

Eagle (KAR) 772 and (ii) Arun Chorone Roquitte 

and Ors –vs- Orietntal Venetian & ors : 2015 

Legal Eagle (CAL) 662 which can be considered as 

persuasive precedent for better understanding of the 

case in hand.  

 

18. On the other hand, ld. Counsel for the 

respondent and proforma respondent No.1 also 

submitted the decision of the Hon’ble Gauhati High 

Court passed in Eastern Enterprise –vs- Diganta 

Saikia : (2016) 6 GLR 559, wherein it is held that suit 

on behalf of the partnership firm must be filed by at 

least two partners as per Order XXX r.1 of CPC.  
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19. Ld. Counsel for the respondent has cited 

another decision of the Hon’ble Gauhati High Court 

passed in Kumud Kachari –vs- Rajdhani Tractors & 

Agencies, Assam : AIR 2017 Gauhati 80, but the 

facts and circumstances of the said case is a bit 

different from the case in hand as the said case is 

directly connected to the contract arising out of 

business of the partnership firm.  

 
20. The learned counsel for the defendant as well 

as proforma defendant No. 1 has submitted another 

decision of the Hon’ble Supreme Court passed in 

Purushottam and anr–vs- Shivraj Fine Arts Litho 

Works and ors: (2007) 15 SCC 58. In this case, the 

Hon’ble Supreme Court has elaborately discussed the 

meaning of the term “right arising from a contract of the 

firm”. In the same judgment Hon’ble Supreme Court has 

also discussed the relevant portion of the decision of the 

Hon’ble Supreme Court in Haldiram Bhujiwala case. 

It is held by the Hon’ble Supreme Court  that : 

“The contract by the unregistered firm referred to 
in Sec.69 (2) must not only be one entered into by 
the firm with a third party defendant, but must also 
be one entered into by the plaintiff firm in the course 
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of the business dealing of the plaintiff firm with such 
third party defendant…… 
….If the right sought to be enforced does not arise 
from a contract to which the unregistered firm is a 
party, or is not entered into in connection with the 
business of the unregistered firm with a third party, 
the bar of Section 69 (2) will not apply.”   
 

21. Also seen the decision of the Hon’ble Supreme 

Court passed in Farooq–vs- Sandhya Anthraper 

Kurishingal and ors: (2018) 12 SCC 580. In the 

said case, suit was filed by two partners of an 

unregistered firm against the remaining partners 

seeking cancellation of a sale made by the defendant 

partner without the consent of other partners. The said 

case was to enforce the right arising among the 

partners itself, which was barred u/s 69 (1) of the 

Partnership Act. But the case in hand, is different from 

the said case.  

 

22. Ld. Counsel for the respondent also cited the 

decision of the Hon’ble Supreme Court passed in 

Umesh Goel–vs- Himachal Pradesh Cooperative 

Group Housing Society Limited: (2016) 11 SCC 

313, which discussed the applicability of sec 69 of 

Partnership  Act in arbitration proceeding.  
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23. Also seen the decision of the Hon’ble Supreme 

Court submitted by ld. Counsel for the respondent, 

passed in R. Kempraj–vs- M/s Burton Son and Co. 

Private Ltd. : AIR 1970 SC 1872, which states that, 

lease is a contact. The said decision states that a lease 

is not a mere contract but it is transfer of an interest in 

land and creates a right in rem.   

 
24. Ld. Counsel for the respondent has also 

submitted the decision of the Hon’ble Calcutta High 

Court passed in Soorajmull Nagarmull –vs- 

Dalhousie Properties Ltd. And Ors : 

MANU/WB/0025/2006, which can be considered as 

persuasive precedent for better understanding of the 

case in hand. 

 
25. Ld. Counsel for the respondent has relied his 

argument on the definition of contact also. In this 

regard, he pointed out the Sec 10 of the Indian Contract 

Act.  According to Sec. 10 of the Indian Contract Act,  

all agreements are contracts if they are made by 
the free consent of parties competent to contract, 
for a lawful consideration and with a lawful object, 
and are not hereby expressly declared to be void.  
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  He also pointed out the relevant notes of 

Assam Urban Areas Rent Control Act, by Ld. B. K. 

Goswami where in it is clearly stated that tenancy is a 

contract. Perused. In view of the aforesaid decision, it 

appears that in the case in hand, the first two essentials 

of Sec 69 (2) of Indian Partnership Act will apply here 

i.e. the plaintiff M/s Jain Digital Lab is an unregistered 

firm and the said unregistered firm filed TS No.19/2016 

against a third party.  

 

26. Now, during the consideration of the third 

essential, it is found that the unregistered plaintiff firm 

filed the TS No.16/2019 against third party for 

enforcement of a right of tenancy. In view of the 

language of Sec 10 of the Indian Contract Act as well as 

the notes of Assam Urban Areas Rent Control Act by 

Ld. B. K. Goswami, it is seen that, tenancy is an 

agreement. But now the issue to be decided here is 

where the said contract of tenancy here was a contract 

entered into by the plaintiff firm in the course of its 

business dealings. 
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27.  From the materials on record, it is seen that in 

the present case, the business of the partnership firm 

M/s Jain Digital Lab is developing and printing colour 

films and other allied businesses. On the other hand, 

the tenancy agreement of the plaintiff with the 

defendant which is no doubt a contract, is a contract of 

letting out a room on rent for carrying out the business 

of the firm M/s Jain Digital Lab i.e. developing and 

printing of colour films and other allied businesses. The 

partnership firm M/s Jain Digital Lab, thus, is not a firm 

which deals with tenancy as its business. Hence in view 

of the law laid down by the Hon’ble Supreme court in 

Shiv Developers through its Partner Sunibhai 

Somabhai Ajmeri –vs- Aksharay Developers & ors 

: 2022 Legal Eagle (SC) 101 and Raptakos Brett 

and Company Limited –vs- Ganesh Propertys : 

1998 Legal Eagle (SC) 900, it appears that the 

tenancy agreement which is the present issue to be 

decided, is not a contract arising out of the business of 

the partnership firm M/s Jain Digital Lab.  

 
28. Again, in view of the interpretation laid down 

by the Hon’ble Supreme Court in the case of Haldiram 
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Bhujiwala as well as the case of Purushottam and 

anr–vs- Shivraj Fine Arts Litho Works and ors: 

(2007) 15 SCC 58, it is seen that, if the rights sought 

to be enforced, does not arise from a contract, entered 

into in connection with the business of the unregistered 

firm with a third party, the bar of Sec.69 (2) will not 

apply. Here, as already discussed, the plaintiff sought to 

enforce its right as a tenant, and the tenancy 

agreement was not entered into by the plaintiff in the 

course of the business dealings of the plaintiff firm. 

Hence I hold that the bar of Sec 69 (2) will not 

attract in the case in hand.  

 
29. In the light of above discussions, I am of the 

view that the ld. trail court has committed error by not 

considering the meaning of the term “right arising 

from a contract of the firm” in Sec 69 (2) of the 

Indian Partnership Act, 1932. Hence the impugned 

order dated 26-10-2021 whereby the suit was dismissed 

u/O VII r. 11 (a) and (b) of CPC, is set aside and the 

suit is remanded /returned to the ld. trial court to decide 

the matter on merit. 

 
30. The case of the appellant stands allowed.  
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    O R D E R 

31. The appeal is allowed on contest with cost. The 

order dated 26/10/2021 passed by ld. Munsiff No.1, 

Tezpur in TS No.19/2016 is set aside and the suit is 

remanded /returned to the ld. trial court to decide the 

matter on merit. 

32. Send down the case record of TS No.19/2016 

to the trial court with a copy of this judgement and 

order. 

 

33. Given under my hand and seal of this court on 

this the 28th day of June, 2022. 

       
 

 

 

 

 

 

 

 

 

 

 

(C. Khanikar) 
Civil Judge 

Sonitpur, Tezpur 

Dictated and corrected 

by me. 

 
(C. Khanikar) 

Civil Judge 
Sonitpur, Tezpur 


